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SENATE BILL No. 189

Introduced by Senator L owenthal

February 18, 2009

An act to amend Sections 7034, 7071.5, 7071.10, 7159, 7159.1,
7159.5, 7159.14, 7164, 8513, and 17577.5 of the Business and
Professions Code, to amend Sections 1917.166, 1917.615, 3059, 3060,
3319, 3320, and 3321 of, to add Part 6 (commencing with Section 8000)
to Division 4 of, to repeal Chapter 8 (commencing with Section 3081.1)
of Title 14 of Part 4 of Division 3 of, and to repeal Title 15 (commencing
with Section 3082) of Part 4 of Division 3 of, the Civil Code, to amend
Sections 86, 410.42, 708.760, 1203.61, 1281.5, and 1800 of the Code
of Civil Procedure, to amend Sections 17307.5 and 81133.5 of the
Education Code, to amend Sections 7480, 14975, 15820.105, 27287,
66499.2, and 66499.7 of, and to repeal Section 27361.9 of, the
Government Code, to amend Sections 5463, 16017.5, 19825, and 34218
of the Health and Safety Code, to amend Section 11751.82 of the
Insurance Code, to amend Section 218.5 of the Labor Code, to amend
Sections 4107.7, 7103, 10222, 10822, 20104, 20134, 20461, 20496,
20682.5, 20688.4, 20813, 20815.3, 20991, 21061, 21071, 21081, 21091,
21101, 21111, 21121, 21131, 21141, 21151, 21161, 21171, 21181,
21196, 21212, 21231, 21241, 21251, 21261, 21271, 21311, 21321,
21331, 21341, 21351, 21361, 21371, 21381, 21391, 21401, 21411,
21421, 21431, 21441, 21451, 21461, 21491, 21501, 21511, 21521,
21531, 21541, 21572, 21581, 21591, 21601, 21622, and 21631 of, the
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Public Contract Code, and to amend Section 136.5 of the Streets and
Highways Code, relating to mechanics liens.

LEGISLATIVE COUNSEL’S DIGEST

SB 189, as amended, Lowenthal. Mechanics liens.

The California Constitution provides that mechanics, persons
furnishing materials, artisans, and laborers of every class have a lien
upon the property upon which they have bestowed labor or furnished
material for the value of the labor done and material furnished. The
California Constitution also requires the Legislature to provide, by law,
for the speedy and efficient enforcement of those liens.

Existing statutory law governs works of improvement, including
design professionals’ liens and mechanics liens. These provisions govern
the conditions required to enforce a lien and for a mechanic’s lien to
be deemed valid, and define the use of the terms “materialman” and
“original contractor” for purposes of the mechanics’ lien law.

This bill would revise and recast those statutory provisions and make
both substantive and technical changes. The bill would also replace the
terms “original contractor” and “materialman” with the terms “direct
contractor” and “material supplier,” respectively. The bill would
specifically authorize the submission of notices by means of electronic
communication with respect to mechanics liens. The bill would also
set forth additional requirements governing the form of security for
bonds and would set forth the security required for large projects with
a contract price of greater than $1,000,000 for the owner of a less than
fee interest in property or $5,000,000 for the owner of the fee interest
in the property.

The bill would enact separate provisions governing private works of
improvement and public works of improvement. The bill would revise
and recast provisions governing design professionals’ liens, mechanics
liens, notices of cessation, payment bonds, and retention payments. The
bill would make related and conforming changes. Because the bill would
expand the class of persons who are required to submit affidavits, the
bill would expand the scope of the crime of perjury, thereby imposing
a state-mandated local program. The bill would also provide that any
other act, except as specified, enacted during the 2010 calendar year
that takes effect on or before January 1, 2011, and that amends, adds,
or repeals any section that is amended, added, or repealed by this act,
as specified, shall prevail over this act.

95



—3— SB 189

The bill would become operative on January 1, 2012.

The California Constitution requires the state to reimburse local
agencies and school districts for certain costs mandated by the state.
Statutory provisions establish procedures for making that reimbursement.

This bill would provide that no reimbursement is required by this act
for a specified reason.

Vote: majority. Appropriation: no. Fiscal committee: yes.

State-mandated local program: yes.

The people of the State of California do enact as follows:

SECTION 1. Section 7034 of the Business and Professions
Code is amended to read:

7034. (a) No contractor that is required to be licensed under
this chapter shall insert in any contract, or be a party, with a
subcontractor that is licensed under this chapter to any contract
which contains, a provision, clause, covenant, or agreement which
is void or unenforceable under Section 2782 of the Civil Code.

(b) No contractor that is required to be licensed under this
chapter shall require a waiver of lien rights from any subcontractor,
employee, or supplier in violation of Section-8466-6+9250 8122
of the Civil Code.

SEC. 2. Section 7071.5 of the Business and Professions Code
is amended to read:

7071.5. The contractor’s bond required by this article shall be
executed by an admitted surety in favor of the State of California,
in a form acceptable to the registrar and filed with the registrar by
the licensee or applicant. The contractor’s bond shall be for the
benefit of the following:

(@) A homeowner contracting for home improvement upon the
homeowner’s personal family residence damaged as a result of a
violation of this chapter by the licensee.

(b) A property owner contracting for the construction of a
single-family dwelling who is damaged as a result of a violation
of this chapter by the licensee. That property owner shall only
recover under this subdivision if the single-family dwelling is not
intended for sale or offered for sale at the time the damages were
incurred.
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(c) A person damaged as a result of a willful and deliberate
violation of this chapter by the licensee, or by the fraud of the
licensee in the execution or performance of a construction contract.

(d) An employee of the licensee damaged by the licensee’s
failure to pay wages.

(e) A person or entity, including a laborer described in
subdivision (b) of Section-8020-er-subdiviston{b)ofSection-9012
8024 of the Civil Code, to which a portion of the compensation of
an employee of a licensee is paid by agreement with that employee
or the collective bargaining agent of that employee, damaged as
the result of the licensee’s failure to pay fringe benefits for its
employees, including, but not limited to, employer payments
described in Section 1773.1 of the Labor Code and regulations
thereunder (without regard to whether the work was performed on
a private or public work). Damage to a person or entity under this
subdivision is limited to actual employer payments required to be
made on behalf of employees of the licensee, as part of the overall
compensation of those employees, which the licensee fails to pay.

SEC. 3. Section 7071.10 of the Business and Professions Code
is amended to read:

7071.10. The qualifying individual’s bond required by this
article shall be executed by an admitted surety insurer in favor of
the State of California, in a form acceptable to the registrar and
filed with the registrar by the qualifying individual. The qualifying
individual’s bond shall not be required in addition to the
contractor’s bond when, as set forth under paragraph (1) of
subdivision (b) of Section 7068, the individual proprietor has
qualified for the license by his or her personal appearance, or the
qualifier is a general partner as set forth under paragraph (2) of
subdivision (b) of Section 7068. The qualifying individual’s bond
shall be for the benefit of the following persons:

(@) A homeowner contracting for home improvement upon the
homeowner’s personal family residence damaged as a result of a
violation of this chapter by the licensee.

(b) A property owner contracting for the construction of a
single-family dwelling who is damaged as a result of a violation
of this chapter by the licensee. That property owner shall only
recover under this subdivision if the single-family dwelling is not
intended for sale or offered for sale at the time the damages were
incurred.
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(c) A person damaged as a result of a willful and deliberate
violation of this chapter by the licensee, or by the fraud of the
licensee in the execution or performance of a construction contract.

(d) An employee of the licensee damaged by the licensee’s
failure to pay wages.

(e) A person or entity, including a laborer described in
subdivision (b) of Section-8020-er-subdiviston{b)ofSection-9012
8024 of the Civil Code, to which a portion of the compensation of
an employee of a licensee is paid by agreement with that employee
or the collective bargaining agent of that employee, that is damaged
as the result of the licensee’s failure to pay fringe benefits for its
employees including, but not limited to, employer payments
described in Section 1773.1 of the Labor Code and regulations
adopted thereunder (without regard to whether the work was
performed on a public or private work). Damage to a person or
entity under this subdivision is limited to employer payments
required to be made on behalf of employees of the licensee, as part
of the overall compensation of those employees, which the licensee
fails to pay.

SEC. 4. Section 7159 of the Business and Professions Code is
amended to read:

7159. (a) (1) This section identifies the projects for which a
home improvement contract is required, outlines the contract
requirements, and lists the items that shall be included in the
contract, or may be provided as an attachment.

(2) This section does not apply to service and repair contracts
that are subject to Section 7159.10, if the contract for the applicable
services complies with Sections 7159.10 to 7159.14, inclusive.

(3) This section does not apply to the sale, installation, and
servicing of a fire alarm sold in conjunction with an alarm system,
as defined in subdivision (n) of Section 7590.1, if all costs
attributable to making the fire alarm system operable, including
sale and installation costs, do not exceed five hundred dollars
($500), and the licensee complies with the requirements set forth
in Section 7159.9.

(4) This section does not apply to any costs associated with
monitoring a burglar or fire alarm system.

(5) Failure by the licensee, his or her agent or salesperson, or
by a person subject to be licensed under this chapter, to provide
the specified information, notices, and disclosures in the contract,
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or to otherwise fail to comply with any provision of this section,
is cause for discipline.

(b) For purposes of this section, “home improvement contract”
means an agreement, whether oral or written, or contained in one
or more documents, between a contractor and an owner or between
a contractor and a tenant, regardless of the number of residence
or dwelling units contained in the building in which the tenant
resides, if the work is to be performed in, to, or upon the residence
or dwelling unit of the tenant, for the performance of a home
improvement, as defined in Section 7151, and includes all labor,
services, and materials to be furnished and performed thereunder,
if the aggregate contract price specified in one or more
improvement contracts, including all labor, services, and materials
to be furnished by the contractor, exceeds five hundred dollars
($500). “Home improvement contract” also means an agreement,
whether oral or written, or contained in one or more documents,
between a salesperson, whether or not he or she is a home
improvement salesperson, and an owner or a tenant, regardless of
the number of residence or dwelling units contained in the building
in which the tenant resides, which provides for the sale, installation,
or furnishing of home improvement goods or services.

(c) In addition to the specific requirements listed under this
section, every home improvement contract and any person subject
to licensure under this chapter or his or her agent or salesperson
shall comply with all of the following:

(1) The writing shall be legible.

(2) Any printed form shall be readable. Unless a larger typeface
is specified in this article, text in any printed form shall be in at
least 10-point typeface and the headings shall be in at least 10-point
boldface type.

(3) (A) Before any work is started, the contractor shall give the
buyer a copy of the contract signed and dated by both the contractor
and the buyer. The buyer’s receipt of the copy of the contract
initiates the buyer’s rights to cancel the contract pursuant to
Sections 1689.5 to 1689.14, inclusive, of the Civil Code.

(B) The contract shall contain on the first page, in a typeface
no smaller than that generally used in the body of the document,
both of the following:

(i) The date the buyer signed the contract.
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(i) The name and address of the contractor to which the
applicable “Notice of Cancellation” is to be mailed, immediately
preceded by a statement advising the buyer that the “Notice of
Cancellation” may be sent to the contractor at the address noted
on the contract.

(4) A statement that, upon satisfactory payment being made for
any portion of the work performed, the contractor, prior to any
further payment being made, shall furnish to the person contracting
for the home improvement or swimming pool work a full and
unconditional release from any claim or mechanic’s lien pursuant
to Section 8410 of the Civil Code for that portion of the work for
which payment has been made.

(5) A change-order form for changes or extra work shall be
incorporated into the contract and shall become part of the contract
only if it is in writing and signed by the parties prior to the
commencement of any work covered by a change order.

(6) The contract shall contain, in close proximity to the
signatures of the owner and contractor, a notice stating that the
owner or tenant has the right to require the contractor to have a
performance and payment bond.

(7) If the contract provides for a contractor to furnish joint
control, the contractor shall not have any financial or other interest
in the joint control.

(8) The provisions of this section are not exclusive and do not
relieve the contractor from compliance with any other applicable
provision of law.

(d) A home improvement contract and any changes to the
contract shall be in writing and signed by the parties to the contract
prior to the commencement of work covered by the contract or an
applicable change order and, except as provided in paragraph (8)
of subdivision (a) of Section 7159.5, shall include or comply with
all of the following:

(1) The name, business address, and license number of the
contractor.

(2) If applicable, the name and registration number of the home
improvement salesperson that solicited or negotiated the contract.

(3) The following heading on the contract form that identifies
the type of contract in at least 10-point boldface type: “Home
Improvement.”
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(4) The following statement in at least 12-point boldface type:
“You are entitled to a completely filled in copy of this agreement,
signed by both you and the contractor, before any work may be
started.”

(5) The heading: “Contract Price,” followed by the amount of
the contract in dollars and cents.

(6) If a finance charge will be charged, the heading: “Finance
Charge,” followed by the amount in dollars and cents. The finance
charge is to be set out separately from the contract amount.

(7) The heading: “Description of the Project and Description
of the Significant Materials to be Used and Equipment to be
Installed,” followed by a description of the project and a description
of the significant materials to be used and equipment to be installed.
For swimming pools, the project description required under this
paragraph also shall include a plan and scale drawing showing the
shape, size, dimensions, and the construction and equipment
specifications.

(8) If a downpayment will be charged, the details of the
downpayment shall be expressed in substantially the following
form, and shall include the text of the notice as specified in
subparagraph (C):

(A) The heading: “Downpayment.”

(B) A space where the actual downpayment appears.

(C) The following statement in at least 12-point boldface type:

“THE DOWNPAYMENT MAY NOT EXCEED $1,000 OR 10
PERCENT OF THE CONTRACT PRICE, WHICHEVER IS
LESS.”

(9) If payments, other than the downpayment, are to be made
before the project is completed, the details of these payments,
known as progress payments, shall be expressed in substantially
the following form, and shall include the text of the statement as
specified in subparagraph (C):

(A) A schedule of progress payments shall be preceded by the
heading: “Schedule of Progress Payments.”

(B) Each progress payment shall be stated in dollars and cents
and specifically reference the amount of work or services to be
performed and materials and equipment to be supplied.

(C) The section of the contract reserved for the progress
payments shall include the following statement in at least 12-point
boldface type:
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“The schedule of progress payments must specifically describe
each phase of work, including the type and amount of work or
services scheduled to be supplied in each phase, along with the
amount of each proposed progress payment. IT ISAGAINST THE
LAW FOR A CONTRACTOR TO COLLECT PAYMENT FOR
WORK NOT YET COMPLETED, OR FOR MATERIALS NOT
YET DELIVERED. HOWEVER, A CONTRACTOR MAY
REQUIRE A DOWNPAYMENT.”

(10) The contract shall address the commencement of work to
be performed in substantially the following form:

(A) A statement that describes what constitutes substantial
commencement of work under the contract.

(B) The heading: “Approximate Start Date.”

(C) The approximate date on which work will be commenced.

(11) The estimated completion date of the work shall be
referenced in the contract in substantially the following form:

(A) The heading: “Approximate Completion Date.”

(B) The approximate date of completion.

(12) If applicable, the heading: “List of Documents to be
Incorporated into the Contract,” followed by the list of documents
incorporated into the contract.

(13) The heading: “Note about Extra Work and Change Orders,”
followed by the following statement:

“Extra Work and Change Orders become part of the contract
once the order is prepared in writing and signed by the parties prior
to the commencement of work covered by the new change order.
The order must describe the scope of the extra work or change,
the cost to be added or subtracted from the contract, and the effect
the order will have on the schedule of progress payments.”

(e) Except as provided in paragraph (8) of subdivision (a) of
Section 7159.5, all of the following notices shall be provided to
the owner as part of the contract form as specified or, if otherwise
authorized under this subdivision, may be provided as an
attachment to the contract:

(1) A notice concerning commercial general liability insurance.
This notice may be provided as an attachment to the contract if
the contract includes the following statement: “A notice concerning
commercial general liability insurance is attached to this contract.”
The notice shall include the heading “Commercial General Liability
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Insurance (CGL),” followed by whichever of the following
statements is both relevant and correct:

(A) “(The name on the license or ‘This contractor’) does not
carry commercial general liability insurance.”

(B) “(The name on the license or ‘This contractor’) carries
commercial general liability insurance written by (the insurance
company). You may call (the insurance company) at
to check the contractor’s insurance coverage.”

(C) “(The name on the license or “This contractor’) is
self-insured.”

(2) A notice concerning workers’ compensation insurance. This
notice may be provided as an attachment to the contract if the
contract includes the statement: “A notice concerning workers’
compensation insurance is attached to this contract.” The notice
shall include the heading “Workers’ Compensation Insurance”
followed by whichever of the following statements is correct:

(A) “(The name on the license or “This contractor’) has no
employees and is exempt from workers’ compensation
requirements.”

(B) “(The name on the license or ‘This contractor’) carries
workers’ compensation insurance for all employees.”

(3) A notice that provides the buyer with the following
information about the performance of extra or change-order work:

(A) A statement that the buyer may not require a contractor to
perform extra or change-order work without providing written
authorization prior to the commencement of work covered by the
new change order.

(B) A statement informing the buyer that extra work or a change
order is not enforceable against a buyer unless the change order
also identifies all of the following in writing prior to the
commencement of work covered by the new change order:

(i) The scope of work encompassed by the order.

(if) The amount to be added or subtracted from the contract.

(iii) The effect the order will make in the progress payments or
the completion date.

(C) A statement informing the buyer that the contractor’s failure
to comply with the requirements of this paragraph does not
preclude the recovery of compensation for work performed based
upon legal or equitable remedies designed to prevent unjust
enrichment.
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(4) Anotice with the heading “Mechanics Lien Warning” written
as follows:

“MECHANICS LIEN WARNING:

Anyone who helps improve your property, but who is not paid,
may record what is called a mechanics lien on your property. A
mechanics lien is a claim, like a mortgage or home equity loan,
made against your property and recorded with the county recorder.

Even if you pay your contractor in full, unpaid subcontractors,
suppliers, and laborers who helped to improve your property may
record mechanics liens and sue you in court to foreclose the lien.
If a court finds the lien is valid, you could be forced to pay twice
or have a court officer sell your home to pay the lien. Liens can
also affect your credit.

To preserve their right to record a lien, each subcontractor and
material supplier must provide you with a document called a
‘Preliminary Notice.” This notice is not a lien. The purpose of the
notice is to let you know that the person who sends you the notice
has the right to record a lien on your property if he or she is not
paid.

BE CAREFUL. The Preliminary Notice can be sent up to 20
days after the subcontractor starts work or the supplier provides
material. This can be a big problem if you pay your contractor
before you have received the Preliminary Notices.

You will not get Preliminary Notices from your prime contractor
or from laborers who work on your project. The law assumes that
you already know they are improving your property.

PROTECT YOURSELF FROM LIENS. You can protect
yourself from liens by getting a list from your contractor of all the
subcontractors and material suppliers that work on your project.
Find out from your contractor when these subcontractors started
work and when these suppliers delivered goods or materials. Then
wait 20 days, paying attention to the Preliminary Notices you
receive.

PAY WITH JOINT CHECKS. One way to protect yourself is
to pay with a joint check. When your contractor tells you it is time
to pay for the work of a subcontractor or supplier who has provided
you with a Preliminary Notice, write a joint check payable to both
the contractor and the subcontractor or material supplier.

For other ways to prevent liens, visit CSLB’s Internet Web site
at www.cslb.ca.gov or call CSLB at 800-321-CSLB (2752).
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REMEMBER, IF YOU DO NOTHING, YOU RISK HAVING
A LIEN PLACED ON YOUR HOME. This can mean that you
may have to pay twice, or face the forced sale of your home to pay
what you owe.”

(5) The following notice shall be provided in at least 12-point
typeface:

“Information about the Contractors’ State License Board (CSLB):
CSLB is the state consumer protection agency that licenses and
regulates construction contractors.

Contact CSLB for information about the licensed contractor you
are considering, including information about disclosable
complaints, disciplinary actions, and civil judgments that are
reported to CSLB.

Use only licensed contractors. If you file a complaint against a
licensed contractor within the legal deadline (usually four years),
CSLB has authority to investigate the complaint. If you use an
unlicensed contractor, CSLB may not be able to help you resolve
your complaint. Your only remedy may be in civil court, and you
may be liable for damages arising out of any injuries to the
unlicensed contractor or the unlicensed contractor’s employees.

For more information:

Visit CSLB’s Internet Web site at www.cslb.ca.gov

Call CSLB at 800-321-CSLB (2752)

Write CSLB at P.O. Box 26000, Sacramento, CA 95826.”

(6) (A) The notice set forth in subparagraph (B) and entitled
“Three-Day Right to Cancel,” shall be provided to the buyer unless
the contract is:

(i) Negotiated at the contractor’s place of business.

(if) Subject to the “Seven-Day Right to Cancel,” as set forth in
paragraph (7).

(iif) Subject to licensure under the Alarm Company Act (Chapter
11.6 (commencing with Section 7590)), provided the alarm
company licensee complies with Sections 1689.5, 1689.6, and
1689.7 of the Civil Code, as applicable.

(B) “Three-Day Right to Cancel

You, the buyer, have the right to cancel this contract within three
business days. You may cancel by e-mailing, mailing, faxing, or
delivering a written notice to the contractor at the contractor’s
place of business by midnight of the third business day after you
received a signed and dated copy of the contract that includes this
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notice. Include your name, your address, and the date you received
the signed copy of the contract and this notice.

If you cancel, the contractor must return to you anything you
paid within 10 days of receiving the notice of cancellation. For
your part, you must make available to the contractor at your
residence, in substantially as good condition as you received them,
goods delivered to you under this contract or sale. Or, you may,
if you wish, comply with the contractor’s instructions on how to
return the goods at the contractor’s expense and risk. If you do
make the goods available to the contractor and the contractor does
not pick them up within 20 days of the date of your notice of
cancellation, you may keep them without any further obligation.
If you fail to make the goods available to the contractor, or if you
agree to return the goods to the contractor and fail to do so, then
you remain liable for performance of all obligations under the
contract.”

(C) The “Three-Day Right to Cancel” notice required by this
paragraph shall comply with all of the following:

(i) The text of the notice is at least 12-point boldface type.

(if) The notice is in immediate proximity to a space reserved
for the owner’s signature.

(iii) The owner acknowledges receipt of the notice by signing
and dating the notice form in the signature space.

(iv) The notice is written in the same language, e.g., Spanish,
as that principally used in any oral sales presentation.

(v) The notice may be attached to the contract if the contract
includes, in at least 12-point boldface type, a checkbox with the
following statement: “The law requires that the contractor give
you a notice explaining your right to cancel. Initial the checkbox
if the contractor has given you a “Notice of the Three-Day Right
to Cancel.””

(vi) The notice shall be accompanied by a completed form in
duplicate, captioned “Notice of Cancellation,” which also shall be
attached to the agreement or offer to purchase and be easily
detachable, and which shall contain the following statement written
in the same language, e.g., Spanish, as used in the contract:

“Notice of Cancellation”
/enter date of transaction/
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(Date)

“You may cancel this transaction, without any penalty or
obligation, within three business days from the above date.

If you cancel, any property traded in, any payments made by
you under the contract or sale, and any negotiable instrument
executed by you will be returned within 10 days following receipt
by the seller of your cancellation notice, and any security interest
arising out of the transaction will be canceled.

If you cancel, you must make available to the seller at your
residence, in substantially as good condition as when received,
any goods delivered to you under this contract or sale, or you may,
if you wish, comply with the instructions of the seller regarding
the return shipment of the goods at the seller’s expense and risk.

If you do make the goods available to the seller and the seller
does not pick them up within 20 days of the date of your notice of
cancellation, you may retain or dispose of the goods without any
further obligation. If you fail to make the goods available to the
seller, or if you agree to return the goods to the seller and fail to
do so, then you remain liable for performance of all obligations
under the contract.”

To cancel this transaction, mail or deliver a signed and dated copy of this
cancellation notice, or any other written notice, or send a telegram
to

/name of seller/
at

/address of seller’s place of business/
not later than midnight of

(Date)
I hereby cancel this transaction.

(Date)

(Buyer’s signature)

(7) (A) The following notice entitled “Seven-Day Right to
Cancel” shall be provided to the buyer for any contract that is
written for the repair or restoration of residential premises damaged
by any sudden or catastrophic event for which a state of emergency
has been declared by the President of the United States or the
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Governor, or for which a local emergency has been declared by
the executive officer or governing body of any city, county, or city
and county:

“Seven-Day Right to Cancel

You, the buyer, have the right to cancel this contract within seven
business days. You may cancel by e-mailing, mailing, faxing, or
delivering a written notice to the contractor at the contractor’s
place of business by midnight of the seventh business day after
you received a signed and dated copy of the contract that includes
this notice. Include your name, your address, and the date you
received the signed copy of the contract and this notice.

If you cancel, the contractor must return to you anything you
paid within 10 days of receiving the notice of cancellation. For
your part, you must make available to the contractor at your
residence, in substantially as good condition as you received them,
goods delivered to you under this contract or sale. Or, you may,
if you wish, comply with the contractor’s instructions on how to
return the goods at the contractor’s expense and risk. If you do
make the goods available to the contractor and the contractor does
not pick them up within 20 days of the date of your notice of
cancellation, you may keep them without any further obligation.
If you fail to make the goods available to the contractor, or if you
agree to return the goods to the contractor and fail to do so, then
you remain liable for performance of all obligations under the
contract.”

(B) The “Seven-Day Right to Cancel” notice required by this
subdivision shall comply with all of the following:

(i) The text of the notice is at least 12-point boldface type.

(if) The notice is in immediate proximity to a space reserved
for the owner’s signature.

(iii) The owner acknowledges receipt of the notice by signing
and dating the notice form in the signature space.

(iv) The notice is written in the same language, e.g., Spanish,
as that principally used in any oral sales presentation.

(v) The notice may be attached to the contract if the contract
includes, in at least 12-point boldface type, a checkbox with the
following statement: “The law requires that the contractor give
you a notice explaining your right to cancel. Initial the checkbox
if the contractor has given you a ‘Notice of the Seven-Day Right
to Cancel.””
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(vi) The notice shall be accompanied by a completed form in
duplicate, captioned “Notice of Cancellation,” which shall also be
attached to the agreement or offer to purchase and be easily
detachable, and which shall contain the following statement written
in the same language, e.g., Spanish, as used in the contract:

“Notice of Cancellation”
/enter date of transaction/

(Date)

“You may cancel this transaction, without any penalty or
obligation, within seven business days from the above date.

If you cancel, any property traded in, any payments made by
you under the contract or sale, and any negotiable instrument
executed by you will be returned within 10 days following receipt
by the seller of your cancellation notice, and any security interest
arising out of the transaction will be canceled.

If you cancel, you must make available to the seller at your
residence, in substantially as good condition as when received,
any goods delivered to you under this contract or sale, or you may,
if you wish, comply with the instructions of the seller regarding
the return shipment of the goods at the seller’s expense and risk.

If you do make the goods available to the seller and the seller
does not pick them up within 20 days of the date of your notice of
cancellation, you may retain or dispose of the goods without any
further obligation. If you fail to make the goods available to the
seller, or if you agree to return the goods to the seller and fail to
do so, then you remain liable for performance of all obligations
under the contract.”

To cancel this transaction, mail or deliver a signed and dated copy of this
cancellation notice, or any other written notice, or send a telegram
to

/name of seller/
at

/address of seller’s place of business/
not later than midnight of

(Date)
I hereby cancel this transaction.
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(Date)

(Buyer’s signature)

SEC. 5. Section 7159.1 of the Business and Professions Code
is amended to read:

7159.1. (a) Inany contract for the sale of home improvement
goods or services offered by door-to-door sale that contains or is
secured by a lien on real property, the contract shall be
accompanied by the following notice in 18-point boldfaced type:

“WARNING TO BUYER: IF YOU SIGN THE CONTRACT
WHICH ACCOMPANIES THIS NOTICE, YOU WILL BE
PUTTING UP YOUR HOME AS SECURITY. THIS MEANS
THAT YOUR HOME COULD BE SOLD WITHOUT YOUR
PERMISSION AND WITHOUTANY COURTACTION IFYOU
MISS ANY PAYMENT REQUIRED BY THIS CONTRACT.”

This notice shall be written in the same language as the rest of
the contract. It shall be on a separate piece of paper from the rest
of the contract and shall be signed and dated by the buyer. The
home improvement contractor or home improvement salesperson
shall deliver to the buyer at the time of the buyer’s signing and
dating of the notice a legible copy of the signed and dated notice.
A security interest created in any contract described in this section
that does not provide the notice as required by this section shall
be void and unenforceable.

(b) This section shall not apply to any of the following:

(1) Any contract that is subject to Chapter 1 (commencing with
Section 1801) of Title 2 of Part 4 of Division 3 of the Civil Code.

(2) A mechanics lien established pursuant to Chapter 4
(commencing with Section 8400) of Title 2 of Part 6 of Division
4 of the Civil Code.

(3) Any contract that is subject to subdivision (a) of Section
7159.2.

SEC. 6. Section 7159.5 of the Business and Professions Code
is amended to read:

7159.5. This section applies to all home improvement contracts,
as defined in Section 7151.2, between an owner or tenant and a
contractor, whether a general contractor or a specialty contractor,
that is licensed or subject to be licensed pursuant to this chapter
with regard to the transaction.
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(@) Failure by the licensee or a person subject to be licensed
under this chapter, or by his or her agent or salesperson, to comply
with the following provisions is cause for discipline:

(1) The contract shall be in writing and shall include the agreed
contract amount in dollars and cents. The contract amount shall
include the entire cost of the contract, including profit, labor, and
materials, but excluding finance charges.

(2) If there is a separate finance charge between the contractor
and the person contracting for home improvement, the finance
charge shall be set out separately from the contract amount.

(3) If a downpayment will be charged, the downpayment may
not exceed one thousand dollars ($1,000) or 10 percent of the
contract amount, whichever is less.

(4) If, in addition to a downpayment, the contract provides for
payments to be made prior to completion of the work, the contract
shall include a schedule of payments in dollars and cents
specifically referencing the amount of work or services to be
performed and any materials and equipment to be supplied.

(5) Except for a downpayment, the contractor may neither
request nor accept payment that exceeds the value of the work
performed or material delivered.

(6) Upon any payment by the person contracting for home
improvement, and prior to any further payment being made, the
contractor shall, if requested, obtain and furnish to the person a
full and unconditional release from any potential lien claimant
claim or mechanics lien pursuant to Section 8410 of the Civil Code
for any portion of the work for which payment has been made.
The person contracting for home improvement may withhold all
further payments until these releases are furnished.

(7) If the contract provides for a payment of a salesperson’s
commission out of the contract price, that payment shall be made
on a pro rata basis in proportion to the schedule of payments made
to the contractor by the disbursing party in accordance with
paragraph (4).

(8) A contractor furnishing a performance and payment bond,
lien and completion bond, or a bond equivalent or joint control
approved by the registrar covering full performance and payment
is exempt from paragraphs (3), (4), and (5), and need not include,
as part of the contract, the statement regarding the downpayment
specified in subparagraph (C) of paragraph (8) of subdivision (d)
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of Section 7159, the details and statement regarding progress
payments specified in paragraph (9) of subdivision (d) of Section
7159, or the Mechanics Lien Warning specified in paragraph (4)
of subdivision (e) of Section 7159. A contractor furnishing these
bonds, bond equivalents, or a joint control approved by the registrar
may accept payment prior to completion. If the contract provides
for a contractor to furnish joint control, the contractor shall not
have any financial or other interest in the joint control.

(b) A violation of paragraph (1), (3), or (5) of subdivision (a)
by a licensee or a person subject to be licensed under this chapter,
or by his or her agent or salesperson, is a misdemeanor punishable
by a fine of not less than one hundred dollars ($100) nor more than
five thousand dollars ($5,000), or by imprisonment in a county
jail not exceeding one year, or by both that fine and imprisonment.

(1) An indictment or information against a person who is not
licensed but who is required to be licensed under this chapter shall
be brought, or a criminal complaint filed, for a violation of this
section, in accordance with paragraph (4) of subdivision (d) of
Section 802 of the Penal Code, within four years from the date of
the contract or, if the contract is not reduced to writing, from the
date the buyer makes the first payment to the contractor.

(2) An indictment or information against a person who is
licensed under this chapter shall be brought, or a criminal complaint
filed, for a violation of this section, in accordance with paragraph
(2) of subdivision (d) of Section 802 of the Penal Code, within
two years from the date of the contract or, if the contract is not
reduced to writing, from the date the buyer makes the first payment
to the contractor.

(3) The limitations on actions in this subdivision shall not apply
to any administrative action filed against a licensed contractor.

(c) Any person who violates this section as part of a plan or
scheme to defraud an owner or tenant of a residential or
nonresidential structure, including a mobilehome or manufactured
home, in connection with the offer or performance of repairs to
the structure for damage caused by a natural disaster, shall be
ordered by the court to make full restitution to the victim based
on the person’s ability to pay, as defined in subdivision (e) of
Section 1203.1b of the Penal Code. In addition to full restitution,
and imprisonment authorized by this section, the court may impose
a fine of not less than five hundred dollars ($500) nor more than
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twenty-five thousand dollars ($25,000), based upon the defendant’s
ability to pay. This subdivision applies to natural disasters for
which a state of emergency is proclaimed by the Governor pursuant
to Section 8625 of the Government Code, or for which an
emergency or major disaster is declared by the President of the
United States.

SEC.7. Section 7159.14 of the Business and Professions Code
is amended to read:

7159.14. (a) This section applies to a service and repair
contract as defined in Section 7159.10. A violation of this section
by a licensee or a person subject to be licensed under this chapter,
or by his or her agent or salesperson, is cause for discipline.

(1) The contract may not exceed seven hundred fifty dollars
($750).

(2) The contract shall be in writing and shall state the agreed
contract amount, which may be stated as either a fixed contract
amount in dollars and cents or, if a time and materials formula is
used, as an estimated contract amount in dollars and cents.

(3) The contract amount shall include the entire cost of the
contract including profit, labor, and materials, but excluding
finance charges.

(4) The actual contract amount of a time and materials contract
may not exceed the estimated contract amount without written
authorization from the buyer.

(5) The prospective buyer must have initiated contact with the
contractor to request work.

(6) The contractor may not sell the buyer goods or services
beyond those reasonably necessary to take care of the particular
problem that caused the buyer to contact the contractor.

(7) No payment may be due before the project is completed.

(8) A service and repair contractor may charge only one service
charge. For purposes of this chapter, a service charge includes
such charges as a service or trip charge, or an inspection fee.

(9) A service and repair contractor charging a service charge
must disclose in all advertisements that there is a service charge
and, when the customer initiates the call for service, must disclose
the amount of the service charge.

(10) The service and repair contractor must offer to the customer
any parts that were replaced.
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(11) Upon any payment by the buyer, the contractor shall, if
requested, obtain and furnish to the buyer a full and unconditional
release from any potential lien claimant claim or mechanics lien
pursuant to Section 8410 of the Civil Code for any portion of the
work for which payment has been made.

(b) A violation of paragraph (1), (2), (3), (4), (5), (6), or (8) of
subdivision (a) by a licensee or a person subject to be licensed
under this chapter, or by his or her agent or salesperson, is a
misdemeanor punishable by a fine of not less than one hundred
dollars ($100) nor more than five thousand dollars ($5,000), or by
imprisonment in a county jail not exceeding one year, or by both
that fine and imprisonment.

(1) An indictment or information against a person who is not
licensed but who is required to be licensed under this chapter shall
be brought, or a criminal complaint filed, for a violation of this
section, in accordance with paragraph (4) of subdivision (d) of
Section 802 of the Penal Code, within four years from the date of
the contract or, if the contract is not reduced to writing, from the
date the buyer makes the first payment to the contractor.

(2) An indictment or information against a person who is
licensed under this chapter shall be brought, or a criminal complaint
filed, for a violation of this section, in accordance with paragraph
(2) of subdivision (d) of Section 802 of the Penal Code, within
two years from the date of the contract or, if the contract is not
reduced to writing, from the date the buyer makes the first payment
to the contractor.

(3) The limitations on actions in this subdivision shall not apply
to any administrative action filed against a licensed contractor.

(c) Any person who violates this section as part of a plan or
scheme to defraud an owner or tenant of a residential or
nonresidential structure, including a mobilehome or manufactured
home, in connection with the offer or performance of repairs to
the structure for damage caused by a natural disaster, shall be
ordered by the court to make full restitution to the victim based
on the person’s ability to pay, as defined in subdivision (e) of
Section 1203.1b of the Penal Code. In addition to full restitution,
and imprisonment authorized by this section, the court may impose
a fine of not less than five hundred dollars ($500) nor more than
twenty-five thousand dollars ($25,000), based upon the defendant’s
ability to pay. This subdivision applies to natural disasters for
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which a state of emergency is proclaimed by the Governor pursuant
to Section 8625 of the Government Code, or for which an
emergency or major disaster is declared by the President of the
United States.

SEC. 8. Section 7164 of the Business and Professions Code is
amended to read:

7164. (a) Notwithstanding Section 7044, every contract and
any changes in a contract, between an owner and a contractor, for
the construction of a single-family dwelling to be retained by the
owner for at least one year shall be evidenced in writing signed
by both parties.

(b) The writing shall contain the following:

(1) The name, address, and license number of the contractor.

(2) The approximate dates when the work will begin and be
substantially completed.

(3) A legal description of the location where the work will be
done.

(4) A statement with the heading “Mechanics Lien Warning”
as follows:

“MECHANICS LIEN WARNING:

Anyone who helps improve your property, but who is not paid,
may record what is called a mechanics lien on your property. A
mechanics lien is a claim, like a mortgage or home equity loan,
made against your property and recorded with the county recorder.

Even if you pay your contractor in full, unpaid subcontractors,
suppliers, and laborers who helped to improve your property may
record mechanics liens and sue you in court to foreclose the lien.
If a court finds the lien is valid, you could be forced to pay twice
or have a court officer sell your home to pay the lien. Liens can
also affect your credit.

To preserve their right to record a lien, each subcontractor and
material supplier must provide you with a document called a
‘Preliminary Notice.” This notice is not a lien. The purpose of the
notice is to let you know that the person who sends you the notice
has the right to record a lien on your property if he or she is not
paid.

BE CAREFUL. The Preliminary Notice can be sent up to 20
days after the subcontractor starts work or the supplier provides
material. This can be a big problem if you pay your contractor
before you have received the Preliminary Notices.
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You will not get Preliminary Notices from your prime contractor
or other persons you contract with directly or from laborers who
work on your project. The law assumes that you already know
they are improving your property.

PROTECT YOURSELF FROM LIENS. You can protect
yourself from liens by getting a list from your contractor of all the
subcontractors and material suppliers that work on your project.
Find out from your contractor when these subcontractors started
work and when these suppliers delivered goods or materials. Then
wait 20 days, paying attention to the Preliminary Notices you
receive.

PAY WITH JOINT CHECKS. One way to protect yourself is
to pay with a joint check. When your contractor tells you it is time
to pay for the work of a subcontractor or supplier who has provided
you with a Preliminary Notice, write a joint check payable to both
the contractor and the subcontractor or material supplier.

For other ways to prevent liens, visit CSLB’s Web site at
www.cslb.ca.gov or call CSLB at 800-321-CSLB (2752).

REMEMBER, IF YOU DO NOTHING, YOU RISK HAVING
A LIEN PLACED ON YOUR HOME. This can mean that you
may have to pay twice, or face the forced sale of your home to pay
what you owe.”

(5) (A) A statement prepared by the board through regulation
that emphasizes the value of commercial general liability insurance
and encourages the owner to verify the contractor’s insurance
coverage and status.

(B) A check box indicating whether or not the contractor carries
commercial general liability insurance, and if that is the case, the
name and the telephone number of the insurer.

(c) The writing may also contain other matters agreed to by the
parties to the contract. The writing shall be legible and shall clearly
describe any other document which is to be incorporated into the
contract. Prior to commencement of any work, the owner shall be
furnished a copy of the written agreement, signed by the contractor.
The provisions of this section are not exclusive and do not relieve
the contractor from compliance with all other applicable provisions
of law.

(d) Every contract subject to the provisions of this section shall
contain, in close proximity to the signatures of the owner and
contractor, a notice in at least 10-pointbetd boldface type or in all
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capital letters, stating that the owner has the right to require the
contractor to have a performance and payment bond and that the
expense of the bond may be borne by the owner.

(e) The requirements in paragraph (5) of subdivision (b) shall
become operative three months after the board adopts the
regulations referenced in subparagraph (A) of paragraph (5) of
subdivision (b).

() This section shall become operative on January 1, 2006.

SEC. 9. Section 8513 of the Business and Professions Code is
amended to read:

8513. (a) The board shall prescribe a form entitled “Notice to
Owner” that shall describe, in nontechnical language and in a clear
and coherent manner using words with common and everyday
meaning, the pertinent provisions of this state’s mechanics’ lien
laws and the rights and responsibilities of an owner of property
and a registered pest control company thereunder. Each company
registered under this chapter, prior to entering into a contract with
an owner for work for which a company registration is required,
shall give a copy of this “Notice to Owner” to the owner, his or
her agent, or the payer.

(b) No company that is required to be registered under this
chapter shall require or request a waiver of lien rights from any
subcontractor, employee, or supplier.

(c) Each company registered under this chapter that acts as a
subcontractor for another company registered under this chapter
shall, within 20 days of commencement of any work for which a
company registration is required, give the preliminary notice in
accordance with Chapter 2 (commencing with Section 8200) of
Title 2 of Part 6 of Division 4 of the Civil Code, to the owner, his
or her agent, or the payer.

(d) Each company registered under this chapter that acts as a
prime contractor for work for which a company registration is
required shall, prior to accepting payment for the work, furnish to
the owner, his or her agent, or the payer a full and unconditional
release from any claim of mechanics lien by any subcontractor
entitled to enforce a mechanics’ lien pursuant to Section 8172 of
the Civil Code.

(e) Each company registered under this chapter that subcontracts
to another company registered under this chapter work for which
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a company registration is required shall furnish to the subcontractor
the name of the owner, his or her agent, or the payer.

(f) The provisions of this section shall be applicable only to
those registered companies, as defined in Section 8506.1, operating
pursuant to a Branch 1 or Branch 3 registration.

(g) A violation of the provisions of this section is a ground for
disciplinary action.

SEC. 10. Section 17577.5 of the Business and Professions
Code is amended to read:

17577.5. (a) No contract or offer for the sale, lease, or rental
of a home water treatment device and no purchase money loan, as
defined in subdivision (b), shall provide for a lien on real property.
Any lien taken in violation of this section is void and
unenforceable.

(b) For the purpose of this section, “purchase money loan”
means a loan or an advance under an open-end credit account if
both of the following occur:

(1) The primary purpose of the loan or the primary purpose of
establishing the open-end credit account is to finance all or a
portion of the purchase price or any of the lease or rental payments
for a water treatment device.

(2) The creditor knows the primary purpose of the loan or the
primary purpose of establishing the open-end credit account when
the loan is initially made or the open-end credit account is
established.

(c) The creditor shall be deemed to know that the primary
purpose of the loan or the primary purpose of establishing the
open-end credit account is the primary purpose described in
paragraph (1) of subdivision (b) if any of the following occur:

(1) The consumer’s application for credit or any other document
in the creditor’s possession before the loan is made or the open-end
account is established indicates the primary purpose of the loan
or the open-end credit account.

(2) The seller, lessor, or renter arranges or guarantees the loan
or open-end account, or participates in the preparation of the
consumer’s application for credit or other loan documents, or
receives from the creditor a loan commission, brokerage, or referral
fee.
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(d) For the purpose of this section, “open-end credit” has the
same meaning as used in Section 226.2 of Title 12 of the Code of
Federal Regulations.

(e) This section does not apply to mechanics liens established
pursuant to Chapter 4 (commencing with Section 8400) of Title 2
of Part 6 of Division 4 of the Civil Code.

SEC. 11. Section 1917.166 of the Civil Code is amended to
read:

1917.166. The lien of a shared appreciation loan, including the
principal amount and all interest, whether accrued or to be accrued,
and all amounts of contingent deferred interest, shall attach from
the time of the recordation of the deed of trust securing the loan,
and the lien, including the lien of the interest accrued or to be
accrued and of the contingent deferred interest, shall have priority
over any other lien or encumbrance affecting the property secured
by the shared appreciation instrument, recorded after the time of
recordation of the shared appreciation instrument. However,
nothing in this section or Section 1917.165 shall preclude a junior
lien or encumbrance subordinate to the obligation of the shared
appreciation loan. In no case may a junior lien achieve priority
over the lien securing the obligation of the shared appreciation
loan, provided that nothing in this section shall be construed to
supersede Section 8450.

SEC. 12. Section 1917.615 of the Civil Code is amended to
read:

1917.615. The lien of a shared appreciation loan for seniors,
including the total loan obligation, shall attach from the time of
the recordation of the deed of trust securing the loan, and the lien,
including the lien of the total loan obligation accrued or to be
accrued, shall have priority over any other lien or encumbrance
affecting the property secured by the shared appreciation instrument
and recorded after the time of recordation of the shared appreciation
instrument. However, nothing in this section or Section 1917.614
shall preclude a junior lien or encumbrance subordinate to the total
loan obligation of the shared appreciation loan for seniors. In no
case may a junior lien achieve priority over the lien securing the
total loan obligation of the shared appreciation loan, provided that
nothing in this section shall be construed to supersede Section
8450.

SEC. 13. Section 3059 of the Civil Code is amended to read:
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3059. The liens of mechanics, for materials and services upon
real property, are regulated by Chapter 4 (commencing with Section
8400) of Title 2 of Part 6 of Division 4.

SEC. 14. Section 3060 of the Civil Code is amended to read:

3060. (a) Asused inthissection, “mine” means amining claim
or real property worked on as a mine.

(b) Any person who performs labor in a mine, either in its
development or in working on it by the subtractive process, or
furnishes materials to be used or consumed in it, has a lien upon
the mine and the works owned and used by the owners for milling
or reducing the ores from the mine, for the value of the work or
labor done or materials furnished by each, whether done or
furnished at the instance of the owner of the mine, or the owner’s
agent, and every contractor, subcontractor, superintendent, or other
person having charge of any mining or work or labor performed
in and about the mine, either as lessee or under a working bond or
contract thereon shall be held to be the agent of the owner for the
purposes of this section. The liens provided for by this section
shall be enforced in the same manner as those provided for by Part
6 (commencing with Section 8000) of Division 4.

SEC. 15. Chapter 8 (commencing with Section 3081.1) of Title
14 of Part 4 of Division 3 of the Civil Code is repealed.

SEC. 16. Title 15 (commencing with Section 3082) of Part 4
of Division 3 of the Civil Code is repealed.

SEC. 17. Section 3319 of the Civil Code is amended to read:

3319. (@) In each written contract for private works of
improvement entered into on or after January 1, 1996, the
contracting party and the design professional may agree to
contractual provisions that include a late payment penalty, in lieu
of any interest otherwise due. The terms of the late payment penalty
shall be specifically set forth in the written contract.

(b) The penalty authorized pursuant to subdivision (a) shall be
separate from, and in addition to, the design professionals liens
provided by Chapter 3 (commencing with Section 8300) of Title
2 of Part 6 of Division 4, mechanics liens provided by Chapter 4
(commencing with Section 8400) of Title 2 of Part 6 of Division
4, and stop payment notices provided by Chapter 5 (commencing
with Section 8500) of Title 2 of Part 6 of Division 4.

(c) None of the rights or obligations created or permitted by this
section between design professionals and contracting parties shall
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apply to construction loan funds held by a lender pursuant to a
construction loan agreement.

(d) For purposes of this section, the following definitions apply:

(1) “Contracting party” means any person or entity entering into
a written contract with a design professional for professional design
services for a private work of improvement.

(2) “Design professional” means a person licensed as an
architect pursuant to Chapter 3 (commencing with Section 5500)
of Division 3 of the Business and Professions Code, registered as
a professional engineer pursuant to Chapter 7 (commencing with
Section 6700) of Division 3 of the Business and Professions Code,
or licensed as a land surveyor pursuant to Chapter 15 (commencing
with Section 8700) of Division 3 of the Business and Professions
Code.

SEC. 18. Section 3320 of the Civil Code is amended to read:

3320. (a) In each contract for public works of improvement,
entered into on or after January 1, 1996, the public agency shall
pay to the prime design professional any progress payment within
30 days of receipt of a written demand for payment in accordance
with the contract, and the final retention payment within 45 days
of receipt of a written demand for payment in accordance with the
contract. If the public agency disputes in good faith any portion
of the amount due, it may withhold from the payment an amount
not to exceed 150 percent of the disputed amount. The disputed
amount withheld is not subject to any penalty authorized by this
section.

(b) If any amount is wrongfully withheld or is not timely paid
in violation of this section, the prime design professional shall be
entitled to a penalty of 1%, percent for the improperly withheld
amount, in lieu of any interest otherwise due, per month for every
month that payment is not made. In any action for the collection
of amounts withheld in violation of this section, the prevailing
party is entitled to his or her reasonable attorney’s fees and costs.

(c) The penalty described in subdivision (b) is separate from,

and in addition to, the de5|gn—p1=efess1<aﬂals—|=emed+es—f%a—pubhe

9008) professionals liens provided by Chapter 3 (commencing
with Section 8300) of Title 2 of Part 6 of Division 4, mechanics
liens provided by Chapter 4 (commencing with Section 8400) of
Title 2 of Part 6 of Division 4, and stop payment notices on public
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works provided by Chapter 4 (commencing with Section 9350) of
Title 3 of Part 6 of Division 4.

(d) Thissection does not apply to state agency contracts subject
to Section 927.6 of the Government Code.

(e) None of the rights or obligations created by this section
between prime design professionals and public agencies apply to
construction loan funds held by a lender pursuant to a construction
loan agreement.

(f) For purposes of this section:

(1) “Public agency” means the state, any county, any city, any
city and county, any district, any public authority, any public
agency, any municipal corporation, or other political subdivision
or political corporation of the state.

(2) “Design professional” means a person licensed as an
architect pursuant to Chapter 3 (commencing with Section 5500)
of Division 3 of the Business and Professions Code, registered as
a professional engineer pursuant to Chapter 7 (commencing with
Section 6700) of Division 3 of the Business and Professions Code,
or licensed as a land surveyor pursuant to Chapter 15 (commencing
with Section 8700) of Division 3 of the Business and Professions
Code.

(3) “Prime design professional” means a design professional
with a written contract directly with the public agency.

SEC. 19. Section 3321 of the Civil Code is amended to read:

3321. (a) In each contract for public works of improvement,
a prime design professional shall pay to each subconsultant design
professional the amount due him or her from the payment received,
not later than 15 days after receipt of each progress payment or
final retention payment. If the prime design professional disputes
in good faith any portion of the amount due, he or she may
withhold from the payment an amount not to exceed 150 percent
of the disputed amount. The disputed amount withheld shall not
be subject to any penalty authorized by this section.

(b) If any amount is wrongfully withheld or is not timely paid
in violation of this section, the subconsultant design professional
shall be entitled to a penalty of 1%, percent of the improperly
withheld amount, in lieu of any interest otherwise due, per month,
for each month that payment is not made. In any action for the
collection of amounts withheld in violation of this section, the
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prevailing party shall be entitled to his or her reasonable attorney’s
fees and costs.
(c) The penalty described in subdivision (b) shall be separate

from and in addition to, the deagn—prefesswn&ls—rencredws—fer—a

Seetion—9000) professionals liens provided by Chapter 3
(commencing with Section 8300) of Title 2 of Part 6 of Division

4, mechanics liens provided by Chapter 4 (commencing with
Section 8400) of Title 2 of Part 6 of Division 4, and stop payment
notices on public works provided by Chapter 4 (commencing with
Section 9350) of Title 3 of Part 6 of Division 4.

(d) None of the rights or obligations created by this section
between prime design professionals and subconsultant design
professionals shall apply to construction loan funds held by a lender
pursuant to a construction loan agreement.

(e) For purposes of this section:

(1) “Public agency” means the state, any county, any city, any
city and county, any district, any public authority, any public
agency, any municipal corporation, or other political subdivision
or political corporation of the state.

(2) “Design professional” means a person licensed as an
architect pursuant to Chapter 3 (commencing with Section 5500)
of Division 3 of the Business and Professions Code, registered as
a professional engineer pursuant to Chapter 7 (commencing with
Section 6700) of Division 3 of the Business and Professions Code,
or licensed as a land surveyor pursuant to Chapter 15 (commencing
with Section 8700) of Division 3 of the Business and Professions
Code.

(3) “Prime design professional” means a design professional
having a written contract directly with the public agency.

(4) “Subconsultant design professional” means a design
professional having a written contract with a prime design
professional.

SEC. 19.5. The heading of Part 8 (commencing with Section
7100) of Division 4 of the Civil Code is amended to read:

PART &5.5. AUTOMATIC CHECKOUT SYSTEM

SEC. 20. Part 6 (commencing with Section 8000) is added to
Division 4 of the Civil Code, to read:
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TITLE 1. WORKS OF IMPROVEMENT GENERALLY

CHAPTER 1. GENERAL PROVISIONS
Article 1. Definitions

8000. Unless the provision or context otherwise requires, the
definitions in this article govern the construction of this title.

8002. ““Admitted surety insurer” has the meaning provided in
Section 995.120 of the Code of Civil Procedure.

8004. ““Claimant” means a person that has a right under this
part to record a claim of lien, give a stop payment notice, or assert
a claim against a payment bond, or do any combination of the
foregoing.

8006. ““Construction lender’” means either of the following:

(a) A mortgagee or beneficiary under a deed of trust lending
funds with which the cost of all or part of a work of improvement
is to be paid, or the assignee or successor in interest of the
mortgagee or beneficiary.

(b) An escrow holder or other person holding funds provided
by an owner, lender, or another person as a fund for with which
the cost of all or part of a work of improvement is to be paid.

8008. ““Contract” means an agreement that provides for all
or part of a work of improvement.

8010. ““Contract price” means the price agreed to in a direct
contract for a work of improvement.

8012.  “Contractor” includes a direct contractor,
subcontractor, or both. This section does not apply to Sections
8018 and 8046.

8014. ““Design professional”” means a person licensed as an
architect pursuant to Chapter 3 (commencing with Section 5500)
of Division 3 of the Business and Professions Code, licensed as a
landscape architect pursuant to Chapter 3.5 (commencing with
Section 5615) of Division 3 of the Business and Professions Code,
registered as a professional engineer pursuant to Chapter 7
(commencing with Section 6700) of Division 3 of the Business and
Professions Code, or licensed as a land surveyor pursuant to
Chapter 15 (commencing with Section 8700) of Division 3 of the
Business and Professions Code.
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8016. “Direct contract” means a contract between an owner
and a direct contractor that provides for all or part of a work of
improvement.

8018. ““Direct contractor’ means a contractor that has a direct
contractual relationship with an owner. A reference in another
statute to a “prime contractor’ in connection with the provisions
in this part means a “direct contractor.”

8020. For the purposes of Title 3 (commencing with Section
9000), ““funds™ means warrant, check, money, or bonds (if bonds
are to be issued in payment of the public works contract).

8022. ““Labor, service, equipment, or material’ includes, but
is not limited to, labor, skills, services, material, supplies,
equipment, appliances, power, and surveying, provided for a work
of improvement.

8024. (a) “Laborer” means a person who, acting as an
employee, performs labor upon, or bestows skill or other necessary
services on, a work of improvement.

(b) “Laborer’ includes a person or entity to which a portion
of a laborer’s compensation for a work of improvement, including,
but not limited to, employer payments described in Section 1773.1
of the Labor Code and implementing regulations, is paid by
agreement with that laborer or the collective bargaining agent of
that laborer.

(c) A person or entity described in subdivision (b) that has
standing under applicable law to maintain a direct legal action,
in its own name or as an assignee, to collect any portion of
compensation owed for a laborer for a work of improvement, shall
have standing to enforce any rights or claims of the laborer under
this part, to the extent of the compensation agreed to be paid to
the person or entity for labor on that improvement. This subdivision
is intended to give effect to the longstanding public policy of this
state to protect the entire compensation of a laborer on a work of
improvement, regardless of the form in which that compensation
is to be paid.

8026. “‘Lien”” means a lien under Title 2 (commencing with
Section 8160) and includes a lien of a design professional under
Section 8302, a lien for a work of improvement under Section
8400, and a lien for a site improvement under Section 8402.
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8028. “*Material supplier” means a person that provides
material or supplies to be used or consumed in a work of
improvement.

8030. (a) For the purposes of Title 2 (commencing with Section
8160), “payment bond”” means a bond given under Section 8600.

(b) For the purposes of Title 3 (commencing with Section 9000),
“payment bond” means a bond required by Section 9550.

8032. ““Person” means an individual, corporation, public
entity, business trust, estate, trust, partnership, limited liability
company, association, or other entity.

8034. (a) For the purposes of Title 2 (commencing with Section
8160), “preliminary notice” means the notice provided for in
Chapter 2 (commencing with Section 8200) of Title 2.

(b) For the purposes of Title 3 (commencing with Section 9000),
“preliminary notice” means the notice provided for in Chapter 3
(commencing with Section 9300) of Title 3.

8036. ““Public entity’” means the state, Regents of the University
of California, a county, city, district, public authority, public
agency, and any other political subdivision or public corporation
in the state.

8038. ““Public works contract” has the meaning provided in
Section 1101 of the Public Contract Code.

8040. *“*Site” means the real property on which a work of
improvement is situated or planned.

8042. *“*Site improvement” means any of the following work
on real property:

(a) Demolition or removal of improvements, trees, or other
vegetation.

(b) Drilling test holes.

(c) Grading, filling, or otherwise improving the real property
or a street, highway, or sidewalk in front of or adjoining the real
property.

(d) Construction or installation of sewers or other public
utilities.

(e) Construction of areas, vaults, cellars, or rooms under
sidewalks.

() Any other work or improvements in preparation of the site
for a work of improvement.

8044. (a) (1) For the purposes of Title 2 (commencing with
Section 8160), ““stop payment notice”” means the notice given by
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a claimant under Chapter 5 (commencing with Section 8500) of
Title 2.

(2) Astop payment notice given under Title 2 (commencing with
Section 8160) may be bonded or unbonded. A ““bonded stop
payment notice™ is a notice given with a bond under Section 8532.
An ““unbonded stop payment notice” is a notice not given with a
bond under Section 8532.

(3) Exceptto the extent Title 2 (commencing with Section 8160)
distinguishes between a bonded and an unbonded stop payment
notice, a reference in that title to a stop payment notice includes
both a bonded and an unbonded notice.

(b) For the purposes of Title 3 (commencing with Section 9000),
““stop payment notice” means the notice given by a claimant under
Chapter 4 (commencing with Section 9350) of Title 3.

(c) A reference in another statute to a *“‘stop notice” in
connection with the remedies provided in this part means a stop
payment notice.

8046. *““Subcontractor’” means a contractor that does not have
a direct contractual relationship with an owner. The term includes
a contractor that has a contractual relationship with a direct
contractor or with another subcontractor.

8048. ““Work™ means labor, service, equipment, or material
provided to a work of improvement.

8050. (a) “Work of improvement” includes, but is not limited
to:

(1) Construction, alteration, repair, demolition, or removal, in
whole or in part, of, or addition to, a building, wharf, bridge, ditch,
flume, aqueduct, well, tunnel, fence, machinery, railroad, or road.

(2) Seeding, sodding, or planting of real property for
landscaping purposes.

(3) Filling, leveling, or grading of real property.

(b) Except as otherwise provided in this part, “work of
improvement” means the entire structure or scheme of
improvement as a whole, and includes site improvement.

Article 2. Miscellaneous Provisions
8052. (a) This part is operative on January 1, 2012,

(b) Notwithstanding subdivision (a), the effectiveness of a notice
given or other action taken on a work of improvement before
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January 1, 2012, is governed by the applicable law in effect before
January 1, 2012, and not by this part.

(c) A provision of this part, insofar as it is substantially the
same as a previously existing provision relating to the same subject
matter, shall be construed as a restatement and continuation
thereof and not as a new enactment.

8054. (a) This part does not apply to a transaction governed
by the Oil and Gas Lien Act (Chapter 2.5 (commencing with
Section 1203.50) of Title 4 of Part 3 of the Code of Civil
Procedure).

(b) This part does not apply to or change improvement security
under the Subdivision Map Act (Division 2 (commencing with
Section 66410) of Title 7 of the Government Code).

(c) This part does not apply to a transaction governed by
Sections 20457 to 20464, inclusive, of the Public Contract Code.

8056. Except as otherwise provided in this part, Part 2
(commencing with Section 307) of the Code of Civil Procedure
provides the rules of practice in proceedings under this part.

8058. For purposes of this part, “day’” means a calendar day.

8060. (a) If this part provides for filing a contract, plan, or
other paper with the county recorder, the provision is satisfied by
filing the paper in the office of the county recorder of the county
in which the work of improvement or part of it is situated.

(b) If this part provides for recording a notice, claim of lien,
release of lien, payment bond, or other paper, the provision is
satisfied by filing the paper for record in the office of the county
recorder of the county in which the work of improvement or part
of it is situated.

(c) The county recorder shall number, index, and preserve a
contract, plan, or other paper presented for filing under this part,
and shall number, index, and transcribe into the official records,
in the same manner as a conveyance of real property, a notice,
claim of lien, payment bond, or other paper recorded under this
part.

(d) The county recorder shall charge and collect the fees
provided in Article 5 (commencing with Section 27360) of Chapter
6 of Part 3 of Division 2 of Title 3 of the Government Code for
performing duties under this section.

8062. No act of an owner in good faith and in compliance with
a provision of this part shall be construed to prevent a direct
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contractor’s performance of the contract, or exonerate a surety
on a performance or payment bond.

8064. Anowner may give a notice or execute or file a document
under this part on behalf of a co-owner if the owner acts on the
co-owner’s behalf and includes in the notice or document the name
and address of the co-owner on whose behalf the owner acts.

8066. An act that may be done by or to a person under this
part may be done by or to the person’s agent to the extent the act
is within the scope of the agent’s authority.

CHAPTER 2. Norice

8100. Notice under this part shall be in writing. Writing
includes printing and typewriting.

8102. (a) Notice under this part shall, in addition to any other
information required by statute for that type of notice, include all
of the following information to the extent known to the person
giving the notice:

(1) The name and address of the owner or reputed owner.

(2) The name and address of the direct contractor.

(3) The name and address of the construction lender, if any.

(4) Adescription of the site sufficient for identification, including
the street address of the site, if any. If a sufficient legal description
of the site is given, the effectiveness of the notice is not affected
by the fact that the street address is erroneous or is omitted.

(5) The name, address, and relationship to the parties of the
person giving the notice.

(6) If the person giving the notice is a claimant:

(A) A general statement of the work provided.

(B) The name of the person to or for whom the work is provided.

(C) A statement or estimate of the claimant’s demand, if any,
after deducting all just credits and offsets.

(b) Notice is not invalid by reason of any variance from the
requirements of this section if the notice is sufficient to substantially
inform the person given notice of the information required by this
section and other information required in the notice.

8104. (a) A direct contractor or subcontractor on a work of
improvement governed by this part that employs a laborer and
fails to pay the full compensation due the laborer, including any
employer payments described in Section 1773.1 of the Labor Code
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and implementing regulations, shall not later than the date the
compensation became delinquent, give the laborer, the laborer’s
bargaining representative, if any, the construction lender or
reputed construction lender, if any, and the owner or reputed
owner, notice that includes all of the following information, in
addition to the information required by Section 8102:

(1) The name and address of the laborer, and of any person or
entity described in subdivision (b) of Section 8024 to which
employer payments are due.

(2) The total number of straight time and overtime hours worked
by the laborer on each job.

(3) The amount then past due and owing.

(b) Failure to give the notice required by subdivision (a)
constitutes grounds for disciplinary action under the Contractors’
State License Law, Chapter 9 (commencing with Section 7000) of
Division 3 of the Business and Professions Code.

8106. Except as otherwise provided by statute, notice under
this part shall be given by any of the following means:

(a) Personal delivery.

(b) Mail in the manner provided in Section 8110.

(c) Leaving the notice and mailing a copy in the manner
provided in Section 415.20 of the Code of Civil Procedure for
service of summons and complaint in a civil action.

8108. Except as otherwise provided by this part, notice under
this part shall be given to the person to be notified at the person’s
residence, the person’s place of business, or at any of the following
addresses:

(a) If the person to be notified is an owner other than a public
entity, the owner’s address shown on the direct contract, the
building permit, or a construction trust deed.

(b) If the person to be notified is a public entity, the office of
the public entity or another address specified by the public entity
in the contract or elsewhere for service of notices, papers, and
other documents.

(c) If the person to be notified is a construction lender, the
construction lender’s address shown on the construction loan
agreement or construction trust deed.

(d) If the person to be notified is a direct contractor or a
subcontractor, the contractor’s address shown on the building
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permit, on the contractor’s contract, or on the records of the
Contractors’ State License Board.

(e) If the person to be notified is a claimant, the claimant’s
address shown on the claimant’s contract, preliminary notice,
claim of lien, stop payment notice, or claim against a payment
bond, or on the records of the Contractors’ State License Board.

(f) If the person to be notified is a surety on a bond, the surety’s
address shown on the bond for service of notices, papers, and
other documents, or on the records of the Department of Insurance.

8110. Except as otherwise provided by this part, notice by mail
under this part shall be given by registered or certified mail,
express mail, or overnight delivery by an express service carrier.

8114. A notice required by this part to be posted shall be
displayed in a conspicuous location at the site.

8116. Notice under this part is complete and deemed to have
been given at the following times:

(a) If given by personal delivery, when delivered.

(b) If given by mail, when deposited in the mail or with an
express service carrier in the manner provided in Section 1013 of
the Code of Civil Procedure.

(c) If given by leaving the notice and mailing a copy in the
manner provided in Section 415.20 of the Code of Civil Procedure
for service of summons in a civil action, five days after mailing.

(d) If given by posting, when displayed.

(e) If given by recording, when recorded in the office of the
county recorder.

8118. (a) Proofthat notice was given to a person in the manner
required by this part shall be made by a proof of notice declaration
that states all of the following:

(1) The type or description of the notice given.

(2) The date, place, and manner of notice, and facts showing
that notice was given in the manner required by statute.

(3) The name and address of the person to which notice was
given, and, if appropriate, the title or capacity in which the person
was given notice.

(b) If the notice is given by mail, the declaration shall be
accompanied by one of the following:

(1) Documentation provided by the United States Postal Service
showing that payment was made to mail the notice using registered
or certified mail, or express mail.
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(2) Documentation provided by an express service carrier
showing that payment was made to send the notice using an
overnight delivery service.

(3) A return receipt, delivery confirmation, signature
confirmation, tracking record, or other proof of delivery or
attempted delivery provided by the United States Postal Service,
or a photocopy of the record of delivery and receipt maintained
by the United States Postal Service, showing the date of delivery
and to whom delivered, or in the event of nondelivery, by the
returned envelope itself.

(4) A tracking record or other documentation provided by an
express service carrier showing delivery or attempted delivery of
the notice.

CHAPTER 3. WAIVER AND RELEASE

8120. The provisions of this chapter apply to a work of
improvement governed by this part.

8122. An owner, direct contractor, or subcontractor may not,
by contract or otherwise, waive, affect, or impair any other
claimant’s rights under this part, whether with or without notice,
and any term of a contract that purports to do so is void and
unenforceable unless and until the claimant executes and delivers
a waiver and release under this article.

8124. A claimant’s waiver and release does not release the
owner, construction lender, or surety on a payment bond from a
lien or claim unless both of the following conditions are satisfied:

(a) The waiver and release is in substantially the form provided
in this article and is signed by the claimant.

(b) If the release is a conditional release, there is evidence of
payment to the claimant. Evidence of payment may be either of
the following:

(1) The claimant’s endorsement on a single or joint payee check
that has been paid by the financial institution on which it was
drawn.

(2) Written acknowledgment of payment by the claimant.

8126. An oral or written statement purporting to waive, release,
impair or otherwise adversely affect a lien or claim is void and
unenforceable and does not create an estoppel or impairment of
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the lien or claim unless either of the following conditions is
satisfied:

(a) The statement is pursuant to a waiver and release under this
article.

(b) The claimant has actually received payment in full for the
claim.

8128. (a) A claimant may reduce the amount of, or release in
its entirety, a stop payment notice. The reduction or release shall
be in writing and may be given in a form other than a waiver and
release form provided in this article.

(b) The writing shall identify whether it is a reduction of the
amount of the stop payment notice, or a release of the notice in its
entirety. If the writing is a reduction, it shall state the amount of
the reduction, and the amount to remain withheld after the
reduction.

(c) A claimant’s reduction or release of a stop payment notice
has the following effect:

(1) The reduction or release releases the claimant’s right to
enforce payment of the claim stated in the notice to the extent of
the reduction or release.

(2) The reduction or release releases the person given the notice
from the obligation to withhold funds pursuant to the notice to the
extent of the reduction or release.

(3) The reduction or release does not preclude the claimant
from giving a subsequent stop payment notice that is timely and
proper.

(4) The reduction or release does not release any right of the
claimant other than the right to enforce payment of the claim stated
in the stop payment notice to the extent of the reduction or release.

8130. This article does not affect the enforceability of either
an accord and satisfaction concerning a good faith dispute or an
agreement made in settlement of an action pending in court if the
accord and satisfaction or agreement and settlement make specific
reference to the lien or claim.

8132. Ifaclaimant is required to execute a waiver and release
in exchange for, or in order to induce payment of, a progress
payment and the claimant is not, in fact, paid in exchange for the
waiver and release or a single payee check or joint payee check
is given in exchange for the waiver and release, the waiver and
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release shall be null, void, and unenforceable unless it is in
substantially the following form:

CONDITIONAL WAIVER AND RELEASE ON PROGRESS PAYMENT

NOTICE: THIS DOCUMENT WAIVES THE CLAIMANT’S LIEN, STOP
PAYMENT NOTICE, AND PAYMENT BOND RIGHTS EFFECTIVE ON
RECEIPT OF PAYMENT. A PERSON SHOULD NOT RELY ON THIS
DOCUMENT UNLESS SATISFIED THAT THE CLAIMANT HAS RECEIVED
PAYMENT.

Identifying Information
Name of Claimant:
Name of Customer:
Job Location:
Owner:
Through Date:

Conditional Waiver and Release

This document waives and releases lien, stop payment notice, and payment
bond rights the claimant has for labor and service provided, and equipment
and material delivered, to the customer on this job through the Through Date
of this document. Rights based upon labor or service provided, or equipment
or material delivered, pursuant to a written change order that has been fully
executed by the parties prior to the date that this document is signed by the
claimant, are waived and released by this document, unless listed as an
Exception below. This document is effective only on the claimant’s receipt of
payment from the financial institution on which the following check is drawn:

Maker of Check:
Amount of Check:
Check Payable to:

Exceptions
This document does not affect any of the following:

(1) Retentions.
(2) Extras for which the claimant has not received payment.
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(3) The following progress payments for which the claimant has previously
given a conditional waiver and release but has not received payment:
Date(s) of waiver and release:
Amount(s) of unpaid progress payment(s): $
(4) Contract rights, including (A) a right based on rescission, abandonment,
or breach of contract, and (B) the right to recover compensation for work not
compensated by the payment.

Signature

Claimant’s Signature:
Claimant’s Title:
Date of Signature:

8134. If the claimant is required to execute a waiver and
release in exchange for, or in order to induce payment of, a
progress payment and the claimant asserts in the waiver that the
claimant has, in fact, been paid the progress payment, the waiver
and release shall be null, void, and unenforceable unless it is in
substantially the following form, with the text of the **Notice to
Claimant™ in at least as large a type as the largest type otherwise
in the form:

UNCONDITIONAL WAIVER AND RELEASE ON PROGRESS PAYMENT

NOTICE TO CLAIMANT: THIS DOCUMENT WAIVES AND RELEASES
LIEN, STOP PAYMENT NOTICE, AND PAYMENT BOND RIGHTS
UNCONDITIONALLY AND STATES THAT YOU HAVE BEEN PAID FOR
GIVING UP THOSE RIGHTS. THIS DOCUMENT IS ENFORCEABLE
AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID.
IF YOU HAVE NOT BEEN PAID, USE A CONDITIONAL WAIVER AND
RELEASE FORM.

Identifying Information
Name of Claimant:
Name of Customer:
Job Location:
Owner:
Through Date:
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Unconditional Waiver and Release

This document waives and releases lien, stop payment notice, and payment
bond rights the claimant has for labor and service provided, and equipment
and material delivered, to the customer on this job through the Through Date
of this document. Rights based upon labor or service provided, or equipment
or material delivered, pursuant to a written change order that has been fully
executed by the parties prior to the date that this document is signed by the
claimant, are waived and released by this document, unless listed as an
Exception below. The claimant has received the following progress payment:
$

Exceptions

This document does not affect any of the following:

(1) Retentions.

(2) Extras for which the claimant has not received payment.

(3) Contract rights, including (A) a right based on rescission, abandonment,
or breach of contract, and (B) the right to recover compensation for work not
compensated by the payment.

Signature
Claimant’s Signature:

Claimant’s Title:
Date of Signature:

8136. If the claimant is required to execute a waiver and
release in exchange for, or in order to induce payment of, a final
payment and the claimant is not, in fact, paid in exchange for the
waiver and release or a single payee check or joint payee check
IS given in exchange for the waiver and release, the waiver and
release shall be null, void, and unenforceable unless it is in
substantially the following form:

CONDITIONAL WAIVER AND RELEASE ON FINAL PAYMENT
NOTICE: THIS DOCUMENT WAIVES THE CLAIMANT’S LIEN, STOP

PAYMENT NOTICE, AND PAYMENT BOND RIGHTS EFFECTIVE ON
RECEIPT OF PAYMENT. A PERSON SHOULD NOT RELY ON THIS
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DOCUMENT UNLESS SATISFIED THAT THE CLAIMANT HAS RECEIVED
PAYMENT.

Identifying Information
Name of Claimant:
Name of Customer:
Job Location:

Owner:

Conditional Waiver and Release

This document waives and releases lien, stop payment notice, and payment
bond rights the claimant has for labor and service provided, and equipment
and material delivered, to the customer on this job. Rights based upon labor
or service provided, or equipment or material delivered, pursuant to a written
change order that has been fully executed by the parties prior to the date that
this document is signed by the claimant, are waived and released by this
document, unless listed as an Exception below. This document is effective only
on the claimant’s receipt of payment from the financial institution on which
the following check is drawn:

Maker of Check:
Amount of Check:
Check Payable to:

Exceptions

This document does not affect any of the following:
Disputed claims for extras in the amount of: $

Signature

Claimant’s Signature:
Claimant’s Title:
Date of Signature:

8138. If the claimant is required to execute a waiver and
release in exchange for, or in order to induce payment of, a final
payment and the claimant asserts in the waiver that the claimant
has, in fact, been paid the final payment, the waiver and release
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shall be null, void, and unenforceable unless it is in substantially
the following form, with the text of the “Notice to Claimant™ in at
least as large a type as the largest type otherwise in the form:

UNCONDITIONAL WAIVER AND RELEASE ON FINAL PAYMENT

NOTICE TO CLAIMANT: THIS DOCUMENT WAIVES AND RELEASES
LIEN, STOP PAYMENT NOTICE, AND PAYMENT BOND RIGHTS
UNCONDITIONALLY AND STATES THAT YOU HAVE BEEN PAID FOR
GIVING UP THOSE RIGHTS. THIS DOCUMENT IS ENFORCEABLE
AGAINST YOU IF YOU SIGN IT, EVEN IF YOU HAVE NOT BEEN PAID.
IF YOU HAVE NOT BEEN PAID, USE A CONDITIONAL WAIVER AND
RELEASE FORM.

Identifying Information
Name of Claimant:
Name of Customer:
Job Location:

Owner:

Unconditional Waiver and Release

This document waives and releases lien, stop payment notice, and payment
bond rights the claimant has for all labor and service provided, and equipment
and material delivered, to the customer on this job. Rights based upon labor
or service provided, or equipment or material delivered, pursuant to a written
change order that has been fully executed by the parties prior to the date that
this document is signed by the claimant, are waived and released by this
document, unless listed as an Exception below. The claimant has been paid
in full.

Exceptions

This document does not affect the following:
Disputed claims for extras in the amount of: $

Signature

Claimant’s Signature:
Claimant’s Title:
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Date of Signature:

CHAPTER 4. BonDs

8150. The Bond and Undertaking Law (Chapter 2 (commencing
with Section 995.010) of Title 14 of Part 2 of the Code of Civil
Procedure) applies to a bond given under this part, except to the
extent this part prescribes a different rule or is inconsistent.

8152. None of the following releases a surety from liability on
a bond given under this part:

(a) A change, alteration, or modification to a contract, plan,
specification, or agreement for a work of improvement or for work
provided for a work of improvement.

(b) A change or modification to the terms of payment or an
extension of the time for payment for a work of improvement.

(c) Arescission or attempted rescission of a contract, agreement,
or bond.

(d) A condition precedent or subsequent in the bond purporting
to limit the right of recovery of a claimant otherwise entitled to
recover pursuant to a contract, agreement, or bond.

(e) In the case of a bond given for the benefit of claimants, the
fraud of a person other than the claimant seeking to recover on
the bond.

8154. (a) Abond given under this part shall be construed most
strongly against the surety and in favor of all persons for whose
benefit the bond is given.

(b) A surety is not released from liability to those for whose
benefit the bond has been given by reason of a breach of the direct
contract or on the part of any obligee named in the bond.

(c) Except as otherwise provided by statute, the sole conditions
of recovery on the bond are that the claimant is a person described
in Article 1 (commencing with Section 8400) of Chapter 4 of Title
2, or in Section 9100, and has not been paid the full amount of the
claim.
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TITLE 2. PRIVATE WORKS OF IMPROVEMENT

CHAPTER 1. GENERAL PROVISIONS
Article 1. Application of Title

8160. This title applies to a work of improvement that is not
governed by Title 3 (commencing with Section 9000) of this part.

Article 42. Construction Documents

8130-

8170. (a) A written direct contract shall provide a space for
the owner to enter the following information:

(1) The owner’s name, address, and place of business, if any.

(2) The name and address of the construction lender, if any.
This paragraph does not apply to a home improvement contract
or swimming pool contract subject to Article 10 (commencing
with Section 7150) of Chapter 9 of Division 3 of the Business and
Professions Code.

(b) A written contract entered into between a direct contractor
and subcontractor, or between subcontractors, shall provide a space
for the name and address of the owner, direct contractor, and
construction lender, if any.

8132

8172. (a) A public entity that issues building permits shall, in
its application form for a building permit, provide space and a
designation for the applicant to enter the name, branch designation,
if any, and address of the construction lender and shall keep the
information on file open for public inspection during the regular
business hours of the public entity.

(b) If there is no known construction lender, the applicant shall
note that fact in the designated space.

(c) Failure of the applicant to indicate the name and address of
the construction lender on the application does not relieve a person
required to give the construction lender preliminary notice from
that duty.

8134-

8174. (a) A mortgage, deed of trust, or other instrument
securing a loan, any of the proceeds of which may be used for a

95



O©Coo~No ok~ wNE

—57— SB 189

work of improvement, shall bear the designation “Construction
Trust Deed” prominently on its face and shall state all of the
following:

(1) The name and address of the construction lender.

(2) The name and address of the owner of the real property
described in the instrument.

(3) A legal description of the real property that secures the loan
and, if known, the street address of the property.

(b) Failure to comply with subdivision (a) does not affect the
validity of the mortgage, deed of trust, or other instrument.

(c) Failure to comply with subdivision (a) does not relieve a
person required to give preliminary notice from that duty.

(d) The county recorder of the county in which the instrument
is recorded shall indicate in the general index of the official records
of the county that the instrument secures a construction loan.
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Article 6:3. Completion

8150-

8180. (a) For the purpose of this title, completion of a work
of improvement occurs-at-the-earliestofthefoHewing-times upon
the occurrence of any of the following events:

(1) Actual completion of the work of improvement.

(2) Occupation or use by the owner accompanied by cessation
of labor.

(3) Cessation of labor for a continuous period of 60 days.

(4) Recordation of a notice of cessation after cessation of labor
for a continuous period of 30 days.

(b) Notwithstanding subdivision (a), if a work of improvement
is subject to acceptance by a public entity, completion occurs on
acceptance.

8152

8182. (a) An owner may record a notice of completion on or
within 15 days after the date of completion of a work of
improvement.

(b) The notice of completion shall be signed and verified by the
owner.

(c) The notice shall comply with-Seetten8102 the requirements
of Chapter 2 (commencing with Section 8100) of Title 1, and shall
also include all of the following information:

(1) If the notice is given only of completion of a contract for a
particular portion of the work of improvement as provided in
Section-8154 8186, the name of the direct contractor under that
contract and a general statement of the work provided pursuant to
the contract.

(2) If signed by the owner’s successor in interest, the name and
address of the successor’s transferor.

(3) The nature of the interest or estate of the owner.
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(4) The date of completion. An erroneous statement of the date
of completion does not affect the effectiveness of the notice if the
true date of completion is 15 days or less before the date of
recordation of the notice.

(d) A notice of completion that does not comply with the
provisions of this section is not effective.

(e) For the purpose of this section, “owner’ means the owner
who causes a building, improvement, or structure to be constructed,
altered, or repaired, or that person’s successor in interest at the
date a notice of completion is recorded, whether the interest or
estate of the owner be in fee, as vendee under a contract of
purchase, as lessee, or other interest or estate less than the fee.
Where the interest or estate is held by two or more persons as joint
tenants or tenants in common, any one or more of the cotenants
may be deemed to be the ““owner” within the meaning of this
section.

8153:

8184. A notice of completion in otherwise proper form, verified
and containing the information required by this title, shall be
accepted by the recorder for recording and is deemed duly recorded
without acknowledgment.

8154

8186. If a work of improvement is made pursuant to two or
more direct contracts, each covering a portion of the work of
improvement:

(@) The owner may record a notice of completion of a direct
contract for a portion of the work of improvement. On recordation
of the notice of completion, for the purpose of Sections 8412 and
8414, a direct contractor is deemed to have completed the contract
for which the notice of completion is recorded and a claimant other
than a direct contractor is deemed to have ceased providing work.

(b) If the owner does not record a notice of completion under
this section, the period for recording a claim of lien is that provided
in Sections 8412 and 8414.

8155

8188. (a) An owner may record a notice of cessation if there
has been a continuous cessation of labor on a work of improvement
for at least 30 days prior to the recordation that continues through
the date of the recordation.

(b) The notice shall be signed and verified by the owner.

95



SB 189 — 60—

O©Coo~No ok~ wNE

(c) The notice shall comply with the requirements of-Article4

i i i Chapter 2 (commencing with

Section 8100) of Title 1, and shall also include all of the following
information:

(1) The date on or about which labor ceased.

(2) A statement that the cessation has continued until the
recordation of the notice.

(d) For the purpose of this section, ““owner’ means the owner
who causes a building, improvement, or structure to be constructed,
altered, or repaired, or that person’s successor in interest at the
date a notice of cessation is recorded, whether the interest or estate
of the owner be in fee, as vendee under a contract of purchase, as
lessee, or other interest or estate less than the fee. Where the
interest or estate is held by two or more persons as joint tenants
or tenants in common, any one or more of the cotenants may be
deemed to be the ““owner’” within the meaning of this section.

8156

8190. (a) An owner that records a notice of completion or
cessation shall, within 10 days of the date the notice of completion
or cessation is filed for record, give a copy of the notice to all of
the following persons:

(1) A direct contractor.

(2) A claimant that has given the owner preliminary notice.

(b) The copy of the notice shall be given in compliance with
the requirements of-Arti i i i
Chapter 2 (commencing with Section 8100) of Title 1.

(c) If the owner fails to give notice to a person as required by
subdivision (a), the notice is ineffective to shorten the time within
which that person may record a claim of lien under Sections 8412
and 8414. The ineffectiveness of the notice is the sole liability of
the owner for failure to give notice to a person under subdivision
(a).

(d) Fhis—For the purpose of this section, “owner” means a
person who has an interest in real property, or the person’s
successor in interest on the date a notice of completion or notice
of cessation is recorded, who causes a building, improvement, or
structure, to be constructed, altered, or repaired on the property.
If the property is owned by two or more persons as joint tenants
or tenants in common, any one or more of the cotenants may be
deemed to be the ““owner” within the meaning of this section.
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However, 